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I.     IDENTITY OF PETITIONER 

Robert E. Kovacevich is the Petitioner.

II.     COURT OF APPEALS DECISION

Robert E. Kovacevich seeks review of the unpublished

opinion dated March 14, 2024 and the denial of the Motion for

Reconsideration dated May 9, 2024, In the Matter of Madeline M.

Thiede Trust, Gerald Verhaag a Beneficiary of Madeline M.

Thiede Trust, Plaintiff v. Gordon Finch a Beneficiary and Trustee

of the Madeline M. Thiede Trust, Respondent.

III.     ISSUES PRESENTED FOR REVIEW

A. Whether a Motion to Quash is legally allowable to

dismiss a TEDRA mediation?

B. Whether attorney’s fees are allowable to a litigant

filing a Motion to Quash TEDRA mediation?

C. Whether any attorney’s fees should be awarded?

D. Whether the appeal by Robert E. Kovacevich was a

frivolous appeal?
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ULTIMATE ISSUE

E. Whether Kovacevich qualifies for a TEDRA

mediation?
IV.     STATEMENT OF THE CASE

A. Procedural Facts in the Trial Court

1. Mr. Kovacevivch Filed For TEDRA Mediation On
January 21, 2022 (CP 305-312).

2. On February 10, 2022 Gordon Finch Moves to
Quash the Notice of Mediation Filed by Robert E. Kovacevich
(CP 155-162).

3. On March 23, 2022 Superior Court Judge Harold
Clarke III Granted the Motion To Quash and Ordered Kovacevich
to Pay Attorney’s Fees (CP 167-169).

4. Kovacevich Filed a CR 59 Motion to Reconsider the
Order to Quash (CP 175-212).

5. On May 20, 2022 the Trial Court Denied the CR 59
Motion (CP 233-5).

6. On June 10, 2022 the Notice of Appeal was Filed
(CP 242-264).

B. Procedural Facts of the Court of Appeals

1. Finch Motion to Dismiss

2. Opening Brief of Kovacevich, November 29, 2022

3. Permission of the Court of Appeals to allow
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Kovacevich to file Replacement Brief.

4. Commissioner Erin Geske’s Ruling on Appealability.

5. Opinion of the Court of March 14, 2024.

6. Denial of Motion to Reconsider of May 9, 2024.
(Appendix C)

C. Background Facts

Madeline Thiede, on June 11, 2009 executed a revocable

living trust.  CP 291-303.  The Trust was administered after April

9, 2014 by Gordon Finch as Trustee.  The Trust, at page 10

authorized the trustee to employ attorneys and pay them

reasonable compensation.  CP 300.  He retained Kovacevich as

the Trust attorney and paid legal fees to him.  CP 107; CP 121-

125. The payment was for legal services rendered to the Trust

while Finch was Trustee.  Later Finch sought the return of the

money paid January 9, 2018.  It was paid back by Kovacevich.  

CP 1-5.  Kovacevich seeks mediation to get the money back as

the payment was authorized by the Trust.  CP 305-312.

D. Facts Pertaining to this Appeal

The opposition to the notice of mediation moved to quash
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the notice.  The legal sufficiency of the notice to mediation was

challenged.  A motion to quash admits the allegations in the

document.  See GMS Properties Inc., v. Superior Court, 219

Cal.App.2d 407, 415, 33 Cal. Rptr 163 (1963) the motion is

treated like a motion to dismiss.   Here, the notice of mediation

(CP 306) alleges that the superior court granted “Kovacevich

permission to pursue recovery of $11,211.80 paid by Robert E.

Kovacevich to Trustee James Spurgetis.”  This Order is at CP 7-

14; the permission is at CP 13, 14. 

The Trust expense issue is an unanswered question. CP 14. 

Neither James Spurgetis, Gordon Finch or any other party to the

lawsuit served Kovacevich with process or any notice of the

TEDRA proceeding.  The reference is to the TEDRA proceeding

of June 2019 (CP 34-49) and Order approving TEDRA (CP 50-

51).  These facts allow this court to grant the Petition.

V.       ARGUMENT

In accordance with RAP 13.4(b) this Court should grant

review on the following issues:
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A. RAP 13.4(b)(2) is violated as Division III was in
conflict with its own decision. 

The Court of Appeals failed to follow the decision of

Commissioner Geske in her ruling in this case filed February 7,

2023 in the appeal.  A courtesy copy is attached as Appendix A.

The first page of the ruling states: “This matter was set on

the commissioner’s docket after the court determined Robert

Kovacevich’s notice of appeal should be treated as a notice for

discretionary review pursuant to RAP 5.2(c).  However, as set

forth below, this court has determined that under the unique

procedural posture of this matter, it appears this matter is actually

appealable as a matter of right.” 

Commissioner Geske at page 3 frames the issue.  The

ruling also states:

Mr. Finch’s response points out that Mr. Kovacevich
failed to satisfy this burden to demonstrate he is
entitled to discretionary review.  He further argues
that Mr. Kovacevich lacked standing to issue a
notice of mediation. . . In reply Mr. Kovacevich
argued in part that discretionary review is granted to
non-party appellate seeking review of CR 11
sanctions under RAP 3.1 and a long line of
Washington cases, including Guardianship of Lasky,
54 Wn.App. 841, 776 P.2d 696 (1989).

-5-



At page 6: “Accordingly, IT IS ORDERED  this matter may move

forward as appealable.”   The opinion on the appeal from the

same court, Judge Pennell on March 14, 2024 (Appendix B) never

mentioned the ruling on this case by Commissioner Geske.

Commissioner Geske in her order at page 6 stated: “It appears that

the court’s Order denying the motion to reconsider is appealable

under RAP 2.2(a)(13) as a final order after judgment.”  At page

2 all the trial court orders are listed.  At page 3 the

Commissioner’s ruling states “he further argues that Mr.

Kovacevich lacked standing to issue the notice of mediation.” 

The Court of Appeals assigned the issue of appealability to

Commissioner Geske. No motion to modify was filed. RAP

13.4(b)(2) applies. Judge Pennell completely ignored

Commissioner Geske’s ruling on appealability and issued an

opinion in complete conflict on appealability on the same case

B. The Court of Appeals Committed Reversible
Error When it Held that Kovacevich Lacked Standing to
Compel Mediation.

No citation of authority was cited by the court of appeals

at page 4 and 5 of its Opinion that Kovacevich had no standing to
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compel mediation to support lack of standing.  “Standing

generally refers to a particular party’s right to bring a legal

claim.”  State v. Wallahee, 2024 WL 2197319 *3 (5/16/2024)

quoting from Washington State Housing Finance Committee v.

National Homebuyers, 193 Wn.2d 704, 711, 445 P.3d 533 (2019). 

RCW 11.18.200(2)(f) gives Kovacevich a stake in the living trust

assets as the beneficiaries were aware of his claim.   Kovacevich

had standing as he had a right to file a claim against the revocable

living trust of Madeline Thiede  as it never cleared claims before

distribution.  The TEDRA Agreement was kept secret from

Kovacevich.  CP 18-33, CP 80-81.  The TEDRA Agreement was

approved two days after signature.  The Order was never served

on Kovacevich.  CP 18-33; CP 80, 81; CP 50-1. Of consequence

is the “cushion” that was kept in Trust by Mr. Spurgetis for

“unknown Trust expenses.”  CP 39.  The trial court granted

Kovacevich permission to file a claim against Trustee Spurgetis

to get the $11,211.80 of legal fees Kovacevich had to pay to the

Trust. CP 13-14.

The TEDRA statutes apply to any “matter” to determine
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any class of creditors.  RCW 11.96A.030(2) and 2(a). Since no

application was made to appoint a notice agent the TEDRA

definition statutes,  RCW 11.96A.030(2)(g) (Non probate asset)

and 2(g)(l)(i) (class of creditors) apply.  The statute references the

notice agent appointment.  RCW 11.18 and 11.42.  RCW

11.18.200(b) states that a beneficiary “takes the asset subject to

the . . . claims . . . and administration expenses.”  The April 6,

2023 Opening Brief of Kovacevich at page 29-30 details this

application and seeks to apply the TEDRA statutes.  In making

the statement on lack of standing the appeals court never cited the

Opinion cited by Kovacevich in his Opening Brief,  Weyand v.

Estate of Newell, 23 Wn.App.2d 1016 (unpublished 2022). It is

pursuasive as the analysis is directly in point with this case.  At

1016 *1 Weyand filed a claim against the estate in a conventional

probate.  It was dismissed.  “Weyand then filed a petition” under

TEDRA. “Costs of administration are within TEDRA’s purview,

so the TEDRA procedure was proper.”  At *3: “thus Weyand’s

petition was properly before the court”  “as a TEDRA petition

because it appeared a claim for reimbursement of administration
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under RCW 11.96A.030(2)(c).”  “TEDRA gives the courts ‘full

and ample power and authority under [Title RCW 11] to

administer and settle’ all matters involved in estates.”  The

application of TEDRA and  Weyand was completely ignored.  It

was the seminal issue in this case.  

C. The Court of Appeals Decision is in Conflict with
Two Decisions of this Court

Kovacevich received a civil sanction on the issue of

payment of his legal fees.  The court of Appeals denied him a

right to mediation to recover the fees taken from him.  Mitchell v.

Watson, 58 Wn.2d 206, 361 P.2d 744 (1961) held that a civil

sanction does not prevent a demand to return of his money. “The

contumacy of a party disobeying an order of the court, may justify

his punishment for contempt, but it does not justify the

deprivation of his civil rights or the taking of his property and

giving it to another.”  Id. at 214.  In re Bailey’s Estate, 58 Wn.2d

685, 364 P.2d 539 (1961) is also in point.  The share of an estate

beneficiary was forfeited due to the beneficiary’s contempt.  The

decision held that there was no reason to forfeit the share and

-9-



ordered it paid.  The court followed Mitchell v. Watson, quoting

from Mitchell, 58 Wn.2d at 301. RAP 13.4(b)(1) applies. 

D. This Court Should Accept Review as Non Judicial
TEDRA Settlement is Obviously a Vital Method to Achieve
Prompt Resolution of Trust and Estate Issues Present in
Many Estates.  Accordingly This Issue is One of Substantial
Public Interest as Many Estates Will Benefit From This
Court’s Decision.

The Trust and Estate Dispute Resolution Act was passed in

this state in 1999.  RCW 11.96A.070(3) states “The legislature

hereby confirms the long-standing public policy of promoting

prompt and efficient resolution of matters involving trust and

estates.”  This statement by the legislature clearly codifies the

public interest of RAP 13.4(b)(4). TEDRA also reduces the ever

increasing court congestion. 

The Washington State Department of health compiles

annual deaths from death certificates registered in Washington

State.  In 2022 the number of deaths of Washington residents

numbered 69,116.  Washington State Department of Health

(https//doh.wa.gov, Washington-tracking network-wtn).

In this case the trial court granted a motion to quash a
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TEDRA mediation request.  The public policy is imbedded in

TEDRA at RCW 11.96A.300(d) that requires mediation “except

for good cause shown” essentially the burden is upon the party

that does not want to settle by mediation.  The appeals court

completely ignored this applicable law and granted a motion to

quash that is never mentioned in this procedural statute. 

RCW 11.96A.010 also restates the purpose of TEDRA.

“The provisions are intended to provide non judicial methods for

resolution of matters, such as mediation, arbitration and

agreement.”  The lower courts in this case failed to apply the

meaning of the TEDRA statutes and the direction of the

legislature to allow mediation.  Upholding a motion to quash not

even mentioned as a TEDRA method is directly contrary to the

law.  The confusion caused by this case is likely to occur in light

of the many trust and estates that will encounter issues.  The

Washington Constitution, Article IV (6) specifically states that

superior courts shall have jurisdiction of “all matters of probate.

TEDRA is a probate matter.   Accordingly, there is substantial

public interest for this Court to strike down the untethered 
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motion to quash never contemplated in the TEDRA law.   In

probate matters the litigants often fight over probate assets. 

Litigation eats into the assets.  TEDRA eliminates court action

that is often bitter and prolonged.  TEDRA insures that heirs get

more assets by eliminating imbalance of litigants. 

E. The Court Opinion on Frivolous Appeal is in
Direct Conflict with Decisions of the Supreme Court and
Also in Conflict with Division III’s Own Published
Decision. 

The Court Opinion of March 14, 2024 did not review the

law on frivolous appeal or law of the case on attorney fee awards. 

The Court did not follow the Division Three published

Opinion of Washington Election Integrity Coalition v.

Shumacher, 28 Wn.App.2d 176, 537 P.3d 1058 published

October 24, 2023 by Chief Judge Siddoway holding that denied

the right to a sanction for a frivolous appeal.  The Opinion relied

on several Washington State Supreme Court cases including

following Advocates for Responsible Development v. Western

Growth Management, 170 Wn.2d 577, 580, 245 P.3d 764 (2010).

The Division Three Opinion (28 Wn.App.2d at 206) states:
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 RAP 18.9(a) authorizes appellate courts to impose
attorney fees as sanctions either ‘on its own
initiative or on motion of a party’ against a party that
has file[d] a frivolous appeal.  In determining
whether an appeal is frivolous, the court examines
the entire record for whether ‘the appeal presents no
debatable issues upon which reasonable minds might
differ, and [whether] the appeal is so devoid of merit
that there is no possibility of reversal.’  Advocs. For
Responsible Dev., v. W. Wash. Growth Mgmt. Hr’gs
Bd., 170 Wn.2d 577, 580, 245 P.3d 764 (2010). 
‘Raising at least one debatable issue precludes
finding that the appeal as a whole is frivolous,’ even
where that issue is tenuous.  Id. (stating that the
imposition of sanctions was improper because one
court in a foreign jurisdiction agreed with appellant). 
A finding that an appeal lacks merit does not equate
to a finding that an award of sanctions is
appropriate. Id.; see also Green River Cmty. Coll.
Dist. No. 10 v. Higher Ed. Pers. Bd., 107 Wn.2d
427, 443, 730 P.2d 653 (1986). Any doubts as to
whether an appeal is frivolous should be resolved in
favor of the appellant.

Advocs. For Responsible Dev., 170 Wn.2d at 580 sates: 

¶ 6 RAP 18.9(a) permits an appellate court to award
a party attorney fees as sanctions, terms, or
compensatory damages when the opposing party
files a frivolous appellate action.  Reid v. Dalton,
124 Wash.App. 113, 128, 100 P.3d 349 (2004).  An
appeal is frivolous if, considering the entire record,
the court is convinced that the appeal is so devoid of
merit that there is no possibility of reversal.  Tiffany]
Family Trust Corp. v. City of Kent, 155 Wash.2d
225, 241, 119 P.3d 325 (2005). All doubts as to
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whether the appeal is frivolous should be resolved in
favor of the appellant. . . .Rasing at least one
debateable issue precludes finding that the appeal as
a whole is frivolous.  Id. at 580 

The brief of Kovacevich on appeal on April 6, 2023

contains four full pages of case citations and one and a half pages

of citations to statutes.  The appellate court in this case never

reviewed the law and never mentioned that all were frivolous.

The Division III Opinion at page 7 made a ruling that “Mr.

Kovacevich had no standing to file a notice under TEDRA

compelling mediation.  His arguments on appeal are based on

frivolous theories.”  This all inclusive conclusion without citing

cases is unconscionable.  It is wrong as a matter of law by

concluding that all cases were frivolous. It is wrong and contrary

to the standard to determine frivolous litigation.   Matter of the

Estate of Sammann, 17 Wn.App.2d 1030, *6 rejected RAP

18.9(a).  “Moreover, the respondent’s do not advance frivolous

arguments.”  Here this petition involves the first impression issue

on construction of RCW 11.96A.300(2)(d) on “just cause.”

“Cases of first impression that present debatable issues of
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substantial public importance are not frivolous.”  Moorman v.

Walker, 54 Wn.App. 461, 466, 773 P.3d 887 (1989). 

Hotel Employees and Restaurant Employees Local 8 v.

Jensen, 51 Wn.App. 676, 691, 754 P.2d 1277 (1988) rejected a

frivolous holding where one case supported a contrary position.

“Although we do not find Rodriguez persuasive on that issue, the

case precludes a finding that the appeal was totally devoid of

merit.”   In is unconcionable that the appeals court would award

frivolous attorney fees when Kovacevich’s brief cited Weyand v.

Newall, 23 Wn.App.2d 1016 (unpublished 2022) a case that

proved that there is merit in Kovacevich’s argument.  The court

cannot award frivolous attorney’s fees when a case supports the

issue Kovacevich set forth.  Here we have a appeals

commissioner ruling the case was appealable and a brief citing

many cases.   Grandville Condominium Homeowners Ass’n v.

Kuehner, 177 Wn.App. 543, 558, 312 P.3d 702 (2013) also

applies.  “As a general rule, we will not find a case frivolous

when it presents an issue of first impression.”   Id?

F. The Court of Appeals Determination at Page 4 of
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Its Decision That “He did not have a personal stake” Missed
the Point.  The Beneficiaries and Especially Trustee Spurgetis
Knew There was a Right to a Clam for Refund of Attorney’s
Fees Against the Trust.

The Court of Appeals concluded that the case was over. 

This makes no difference since the trust beneficiaries (CP

107,121-125) did not address the known claim. The Agreement

by the Trustee and Beneficiaries agreed on distribution but

acknowledged that Kovacevich had a right to claim his

$11,211.80 back.  CP 13, 14; CP 23.  The Agreement was

approved without notice to Kovacevich.  CP 15, 16.

Payment of claims against assets distributed to heirs must

occur to make sure that net assets can be distributed.  Here the

revocable living trust was the instrument to pass the assets on

death. Kovacevich does not seek a money judgment.  He only

seeks a mediation hearing. 

The Appeals Court made the wrong assumption that the

litigation was over and that it settled all the issues.  The issue of

payment of expenses before distribution has nothing to do with

the litigation.  It is a probate matter. 
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VI.    CONCLUSION

The court of appeals failed to review the contrary ruling of

its own commissioner.  It made a sweeping conclusion that all the

cases of other courts were frivolous even though Weyand

v.Newell, 23 Wn.App.2d 1016 (unpublished 2022) was cited in

Kovacevich’s brief.  This is a case requesting mediation.  This

petition should be granted and mediation ordered. No attorney’s

fees should be awarded.

This document contains 3,084 words, excluding the parts of the
document exempted from the word count by RAP 18.17.

Respectfully submitted this  4th day of June, 2024.

      s/ Robert E. Kovacevich            
Robert E. Kovacevich, pro se
4603 S. Pittsburg
Spokane, WA. 99223
(509) 747-2104
robert@kovacevichlaw.com 
Attorney for Robert E. Kovacevich
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